STATE OF CATTFORNTA '
STATE WATER RESOURCES CONTROL BOARD -

In the Matter of the Petition of
the City of Santa Barbara for
Review of Water Quality Staff
Determinations, Grants Section

)

.Order.No.'WQt75;l7

; .

BY BOARD MEMBER MATIGHAN

By - letter dated May 16, 1975 the City of Santa Barbara
(Petitioner) requested the State Water Resources Control Board
- (State Board) to review certain determinations of/the_staff of
the Division of Water Quality of the”State Board (Btaff). These
determinations relate generally to capacity and eiigible'projeot \
costs of Petitiomer's proposed treatment works. |

A hearing.was held on the petition on June 15, 1973.°
The determinations complained of at the time of hearing were as
follows: )

._ 1. A determination by Staff that the prov181ons of
Section 2144, Subchapter 7, Chapter 3, Title 23, Californla Ad—
ministratiVe Code, as amended on.February 15, 1973, .should be
applied to Petitioner's project, and-tnat capacity for grant
'purposes.is to pe determined pursuant to that section.

| 2. A determination by Staff that any redeSign costs
occas1oned by reduction of proaect oapa01ty are not eligible for
a grant and that such costs must be borne entirely by the
Petitioner. . |
3., A determination by Staff that the cost of the sand

filtration system of Petitioner's project is not'eligible for grant.




. The contéﬁtions-of Petitioner at the time of hearing
were as folloWs: | |
_ 1. The provisions of Section 2144, as amended én
February 15, 1973, should not bé:retroactively applied
to Petitioner's.project, and capacity for the préject
'should_be determined under‘the provisions of Section 2144
as it stood prior to Febrﬁary 15, 1973, ' |
2. TUnder the partidular circumstanceé of this
. cése, if capacity of the proposed project is to be
reduced, necessary costs of redeéign:should be in-.
éluded as a part of eligible project_cost.'
3. The sand filtration sySﬁem is necessary to
meet existing waste discharge requirements which in
- effect will require that the treatment works produce
an effluent whiph at no time exceeds 100 ng/l sus-
pended solids; and that the cost of such'system should
therefore be included as a part of eligible project

cost.
SUMMARY OF FACTS

On March 25, 1970, Pétitionér applied for a grant for
the construction of a proposed project. As 'a part of the appli-
cétion process, a project report was prepared and submitted by the
Petitioner in November of 1971.” The project report was reviéwed
by Staff, and on March 2, 1972, the Petitioner was advised by
ietter from Staff that "the concept pfoposéd was approved." The

same letter specifically notified the Petitioner that "before



S .
formal project report approval will be possible'fr additional in~ -
formation would be requi:ed. - | N )'

In March of 1972, revised waste discharge requirements'
applicable to the Petitioner were adépted by the Central.Coast'
Regional Board (Regional Board) which, in part, provided:

"Final plens and specifications for the planned plant
expansion shall be submitted prior to May 1, 1972, or
in accordance with a deferred time schedule established.
by the State Water Resources Control Board." :

In April of 1972, the fetitioner'é bond issue neﬁgssary
to provide funds for Petitioner'SiShare of project'costs failed
to p.asl.s., By virtue of this, the project, which had originally
" been schedﬁled by Staff for a fiscél year 1971-72 project, was
necessarily carried fbrward and becameA? 1972-73 project.

~In June . of i972, as a part of a cease and desist order,
the Petitioner was found by the Regional Board to have delayed
prepafation éf plans and specifications contrary fo waste dis—'
' qharge requirements, - and the Petitioner was ordered to cease and
desist violation of requirements.

In July of 1972, althdugh formal'project“report approval.
had not been received, PetitionerVihstructed its consultants to
prbceed forthwith with the preparatiOn of plans and specifications.

.At the time of préparatibn.of the pléns, Section 2144,
as it applied to Petitioner, generally.limited capacity for grant
purpéses to.two times the capacity needed to serve existing devel-
opment within the service area of Peétitioner, or necessary bépécity"
projected in the service area 20 years from start of construction,
whichever was less. On February 15, 1973, by emergency iegulation,

Section 2144, as it applies to Petitioner, was amended to reduce



the capacitj eligible to grant to 1.5 times the capacity needed
to serve existing development within the service areé of Peti-
tioner, or necessary capaclity projected.in the service area -
10 years from'étart of construction, whichever is less.. _

It is not disputed that the cépacify needed to SerQe
existing development withiﬁ the service area of Petitidnér is
8 mgd. Under prior Section 2144, capacity eligible for a grant
.Would be 16 mgd, or less,'depending on necessary projections,
Under present Section 2144, capacity eligible fbr gfant would bel
12 mgd, or ;éss, again dependihg on necessary projections. The

project was designed for 16 mgd capacity.

FPINDINGS AND CONCLUSIONS

Having considered the contentions of the Petitioner, and
the evidence, we find and conclude as follows:

1. Findines on Elisible Capacity. The capacity of the

'proposed project of Petitioner eligible for grant assistance is lim-
ited by the prbvisions of Section 2144, as amendedion February 15,
1973. Capacity eligible for grant assistance is consequently |
limited to 11 mgd.

Section 2144, as amended_on.February 15, 1973, was in-
~ tended Dby the.State Board to apply to gll fiscal year 1972—73
projects, inclﬁding carry—over'projects such as that of Petitioﬁer.
We do not regard this determination as -imvolwving -any- retroactive
application of Section 2144, as amended, -to the project of Peti-

tioner. The Petitioner did not in fact, on February 15, 1973,
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have any ﬁested rights which-héve been retroactively éffected

by amendment of Section 21%4.' A sfate grant contract had mnot

‘been executed, nor had the propoéed projéct been qertified to

EPA pursvant to federal law. As a matter of fact, formal'projf.

ect report approval had not yet been given. Conéequently,vit

is clear to us that Petitioﬁer had ho vested right to funding

orAtb certification, and certainly had no vested right to‘funding

or certificétion-for.a capacity of 16 mgd. | |
.. On the question. of retroactivity we would also add.that

Section 2144 doés_not now, and neVer'has, limited the right of

a municipality to size its treatment works as it sees fit. Secf

tion 2144 merely limits the Qapacity which is fundable through

state and federal grant moneys. This limitation of grant eligi-

bility is necessary to effectively.allocate iimited.grant funds

in order to achieve maximum proteétion of water quality.

2. F;;;éléulgg on Eligibi ji:z' of Redegiegn Cogsts, Peti-

tioner contends that if Section 2144, as amen&ed, is applied to

its project, Petitioner will have to redesign the project, in-
cluding reviéion of plans'ahd specifications, since Petit;oner
cannot finance the construction'of a 16 mgd facility if capacify
for grant purposes is 1imited to 12 mgd, or 1eés. Since eligible
capacity is limited by Section 2144, as amended, it seems ap-
parent that redesign costs will be incurred in connection with
this project. . o | _ L

As a rule, redesign costs, including costs of revision
of plans and specifications, occasioned by erroneous or impropér

original design, are not eligible project costs. The position of



Staff is that Petitioner should not have proceeded to prepare

plans and specifioations until formal project report approval

had been given, and that any redesign costs of Petitioner should

be paid by Petitioner. Qrdinarily, we would concur in the Staff

determination without question. However, under the.partioular

cironmstanoes of,this'case,'we have concluded that reasonable

and necessary redesign costs oooasioned by revision of plans and

'speoifioationepto reduce project capacity to the limit of eligible

oapaoity should be considered as an eligiple_projeot cost. |
| Our conoiusion ia based on ‘the following facts:

1. It was customary procedure at the time for work on
plans and specifications to commence when "concept approval" for
a project was given. While the letter of Maron 2, 1972, was not
“oonoept_approval" in the customary_sense, sinoe'it was not.in-
tended nor apparently nnderstood'by Petitioner‘s consultants to
constitute approval of eligible oapaoity, it seems to us to be
overly teohnioal‘to insist that Petitioner be required to dig-
tinguish between that "concept approval"-which will allow proceed-
ing to plans and specifications and tnat.”concept approvai" which
will not permit the preparation of plans and specifications.

:2. The various actions of the Regional Board could
have been reasonably understood by Petitioner to at least imply
that Petitioner should proceed to prepare plans and specifications.

Again, it is true that teohnically'the Petitioner oould have com—

plied with the Regional Board orders involved by obtaining an
extension of time from Staff, since the time 1limit expressed in

the various orders actually required compliance by a date certain



' fore grant ellglble.f

or at a later tlme approved by the State Board However, within
the overall context of the circumstances as: they stood at the
time involved, we feel that the action of Petitioner in proceed-
ing to prepare plans and specifieations was made in good faith
and was not improvident. |

| Since such is ouf finding,lwe do not believe that, in

proceeding to prepare plans and sp601flcatlons, the Petltloner

could have foreseen . the possibility of amendment of Section 2144

_ and the effect thereof.

In this cbnnection, we wish to make one further comment.

)

'The necessity to redesign‘will'increase project costs in_twovways,-

including increase due to the cost of redesign itself and in-
creased project cost due'to necesséry delay of const:uctien. These
additional costs can be reduced by keeping redeeign within the
minimum limits requlred to fulfill Sectlon 2144, We Will expect
Petitioner to cooperate toward thls goal, since it is only those
costs which are.reasonable and necessary which are grant eligible
in any event. B = _ -

Petitioner contends that this.system is necessary to meet the waste

discharge requirements which are applicable to it, particularly -
the requirement that suspended solids in the effluent at no time

shall exceed 100 mg/l, and that the cost of the system is there-

Our present regulations, specifically Section 2132 there-—

of, provide that "grants shall be made available for construction



Of-facilities to assufe compliance with appropriate waste discharge
requirements." If the éystem involved is reasonably necessary to
meet applicable waste discharge requirements, it is in fact a |
grant eligible item.

The present recofd before us does not'estéblish, one way of
the other, whether this system is reasonably necessary to meet
_current waste discharge requlrements, or whether the system, if
installed, w1ll assure compllance w1th Waste dlscharge requlrements.
In add;tlon, some question as to the approprlateness of. current
waste discharge requirements, ‘as they relate to suspended solids,
~is invélved. The present record does not provideha basgis for deter_
‘mination by the State Board.as to apﬁrdpriateness of current waste
discharge reQuirements on suspended_Soiids.

IT IS HEREBY ORDERED as follows:

1. The capacity'of the proposed project for granﬁ purposes
is.SUbject to the limitations of Séction 2144, as ‘amended February 15;,
1973, and shall be limited to 11 ngd , |

Staff shall define the service area for the project.

Petitioner shall be immediately advised of the Staff determination.

4

2. Reasonable and necessary redesign costs to reduce the
capacity of the'proposed project to the capacity eligible for a
' grant Wlll be treated as a part of ellglble progect cost. Staff is

dlrected to make every effort to reduce rede81gn requlrements to a
minimum. Only those costs which are in fact reasonsble and nec-

essary will be considered as grant eligible, and in determining



whether costs incurred for redesign are both reasonable and nec-—
.essary; Staff is éuthorized to consider the-diligenéé of Petitioner
in completing redeSign. Any unnecessary delay or lack of diligence
~in completing rede51gn which results in increase of constructlon
costs shall be considered by Staff in determlnlng whether rede81gn
costs are in fact reasonable.

5. Staff shall consult with the Regional Board concerning:
the appropriateness of waste. dlscharge requirements related to sus-
pended.sol;ds. It is our recommendatlon that the requirement on |
suspended solids be reviewed by the Reglonal Board. The State Board
reserves decision on the question of grant éligibilityvof the sand |

filtration system at this time.

Dated: July 5, 1973
L We Concur:

W. Don Maughhn;.yember ) W. W. Adams, Chairman
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